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BINDING DECLARATIONS OF RIGHT—THE 
NEXT REFORM IN THE LAW. 








In our first issue of this volume (88 Cent. 
L. J. 6) Prof. Sunderland of Michigan 
University Law School contributed an ar- 
ticle on the subject, “A New Function for 
Courts—Declaring the Rights of Parties,” 
which has provoked widespread interest 
and discussion. Nine out of every ten let- 
ters received urged us to press the issue on 
the country. 


It might be interesting to note that as a 
direct result of Prof. Sunderland’s investi- 
gations, bills were introduced in the legis- 
latures of three States involving this idea 
—Illinois, Oregon and Wisconsin. The 
usual provision in these bills follows the 
wording of the English rule known as Or- 
der No. 54. Thus the bill introduced in 
the Illinois legislature (Senate Bill No. 17, 
Sec. 28) provides that “in every action in 
equity the court may grant to the respec- 
tive parties all such relief as they may ap- 
pear to be entitled to, whether the same be 
of an equitable or of a legal nature, and the 
court may also, upon application therefor, 
make binding declarations of right, whether 
any consequential relief is or could be 
claimed, or not, and whether such declara- 
tion of right involves the determination of 
a question of law or a question of fact, or 
a question of both law and fact.” 


It is strange to notice that most of our 
radical reforms in procedure come from 
England. Practically all the old technicali- 
ties of pleading, practice and evidence 
were abolished by the English Judicature 
Act of 1873 and a new system of procedure 
devised more in harmony with the spirit 
of the times and with modern business and 
social conditions. Out of this new system 
of procedure was developed the rule for 





the making of binding declarations of 
right. This rule is known as Order 54 A, 
Rule 1, passed by the Rule Committee in 
1893. This rule provided as follows: 


“In any division of the high court, any 
person claiming to be interested under a 
deed, will or other written instrument may 
apply by originating summons for the de- 
termination of any question of construc- 
tion arising under the instrument, and for 
a declaration of the rights of the persons 
interested.” 


This rule must be taken in connection 
with Order No. 25, Rule 5, of 1883, whiéh 
provided that “no action or proceeding 
shall be open to objection, on the ground 
that a merely declaratory judgment or or- 
der is sought thereby, and the court may 
make binding declarations of right whether 
any consequential relief is or could be 
claimed or not.” 


The advantage of this new idea of rem- 
edial procedure is obvious. It extends the 
field of preventive justice. As it has be- 
come the most important duty of the phy- 
sician not to cure his patients, but to keep 
his patients from getting sick, so it has be- 
come the chief business of the lawyer to 
keep his clients from getting into trouble, 
rather than to get them out of it. 


The common law provided only for the 
redress of wrongs. The new rule seeks 
the establishment of rights? Only a few 
months ago an attorney in a western state, 
desiring to test the right of a client to drill 
for oil through a superjacent stratum of 
coal, requested the attorney of the coal com- 
pany to file an injunction without requiring 
the former’s client to go to the expense of 
erecting valuable machinery and hiring la- 
bor to begin the digging of a well. It was 
agreed between the attorneys that the oil 
company should place two or three pieces of 
pipe at the spot where they sought to drill, 
which would be sufficient to make out a case 
of threatened wrong and the coal company 
would thereupon bring suit for injunction! 
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Suppose the coal company’s attorney had 
not been so accommodating and had com- 
pelled the oil company to go to further and 
useless expense to get their right to drill 
through the coal company’s mine deter- 
mined, what would the administration of 
the law have gained by such procedure? 
The oil company did not desire to commit a 
wrong and yet it was required to put itself 
in the attitude of a trespasser, a wrong- 
doer, in order to have its right to drill de- 
termined. 


Of course the reason for this attitude 
of the law is the common law recognition 
of the element of force in procedure. A 
law suit is an antagonistic proceeding—a 
battle—and the rules of procedure are the 
laws of war. Changing the metaphor, a 
law suit is regarded much in the light of a 
prize fight, the judge being the referee, and 
the rules of procedure regulating the means 
and methods of carrying on the fight. These 
rules are intended to keep the contestants 
from. hitting each other ‘“‘below the belt,” 
and the judge is often kept so busy penal- 
izing the fighters that he sometimes forgets 
what they are fighting about. 


In the case of the oil company’s right to 
drill, just referred to, it should not have 
been necessary for the oil company to be- 
come a trespasser before it was entitled to 
know what its rights were. It should have 
been permitted to bring the coal company 
into court and to ask the court to decide 
whether it had the right to go through de- 
fendant’s coal mine to reach the stratum of 
dil belonging to it and if so under what 
conditions. There was no need of a de- 
cree. In fact, there could and should be no 
coercive judgment of any kind since no 
wrong had been done or threatened. All 
that was necessary was a binding declara- 
tion of right. 


The hazards of litigation are keeping 
many business men out*of court. Com- 
merce is dissatisfied with the ridiculous and 
dangerous processes of the law and, as in 
the days before Lord Mansfield ‘adopted 





into the common law the customs of 
the law merchants, business men are 
resorting to their own devices and tribunals 
to get prompt and inexpensive settlements 
of differences arising between them. ‘The 
tendency in this direction and the reasons 
for it are clearly set forth by Hon. Julius 
Henry Cohen, of the New York City bar, 
in his recent important work on Commer- 
cial Arbitration and the Law. Mr. Cohen, 
who represents the New York Chamber 
of Commerce, tells of the difficulty he had 
to get the appellate courts to reverse the 
obsolete and unjust precedent of the com- 
mon law that a contract to submit differ- 
ences arising under the contract to an arbi- 
tration tribunal was revocable at the pleas- 
ure of either party to the contract who, it 
was contended, could not contract away his 
day in court. English courts had some 


years ago refused longer to follow this rule, 


and English merchants trading with Amer- 
ican firms under contracts containing arbi- 
tration clauses complained that they were 
bound by such clauses, while American 
merchants could in their courts ignore them. 
A recent case in New York has changed the 
rule and as a result arbitration is more fre- 
quently provided for and resorted to in 
the metropolis. Gitler v. Russian Co., 124 
App. Div. 273, 276. 


There is one further advantage attend- 
ing the practice of declaring the rights of 
parties. It prevents frequent appeals. It 
is the experience of business men that one 
hearing before an arbitration tribunal is 
quite sufficient. Under ordinary circum- 
stances it should not be necessary that a 
case should go through several courts be- 
fore litigation ceases. One of the incen- 
tives to a losing party, however, to continue 
the case is that he has lost and in losing has 
already incurred heavy damages and ex- 
penses which he seeks to retrieve by an 
appeal, much in the same spirit of a 
gambler who stakes more money to 
win back his losses. ‘The appellant feels 


that he is playing at a game of chance. 
He has all to gain and little to lose by 
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an appeal. Where, however, no actual dam- 
ages or expenses have been incurred and 
where no bitter animosities have been en- 
gendered the parties are more likely to ac- 
quiesce in the trial court’s judgment or 
compromise their differences. 








NOTES OF IMPORTANT DECI- 
SIONS. 





THE DISTINCTION BETWEEN SIMPLE 
AND GROSS NEGLIGENCE.—Some courts 
and lawyers, have contended that it is 
impossible to draw an instruction distinguish- 
ing between gross and simple negligence, 
if, in fact, there is any clear mark of 
separation that can be put in words, between 
these two terms. This confusion is a reflec- 
tion on the ability of the courts to administer 
the law. If the law provides for different 


_ Srades of negligence and imposes a different 


measure of liability in each grade, the courts 
must be prepared to state the distinction be- 
tween these two grades of negligence with 
sufficient clearness to enable a jury to pass with 
some measure of intelligence on the facts be- 
fore them. 


We are therefore indebted to the Supreme 
Court of Massachusetts for undertaking to 
make this distinction. In the recent case of 
Altman v. Aronson, 121 N. E. 505, the ques- 
tion arose as to the measure of liability of 
a gratuitous bailee, who, in this case was a 
vendee who returned to his vendor goods not 
called for by the contract of sale. The goods 
were lost by the express company and it was 
sought to make the defendant vendee liable 
on the ground that he marked the goods as 
being of less value than $50.00, when, in fact, 
they were worth many times that amount. It 
was admitted that the vendee in returning the 
goods was a gratuitous bailee, and as such was 
liable for only gross negligence, but the ques- 
tion arose over an-instruction defining gross 
negligence. That part of the instruction which 
the court held to bé erroneous was as fol- 
lows: 


“Now, if the ordinarily prudent man, in ship- 
ping goods, in dealing with his own property, 
would have shipped them by an express com- 
pany, and would have shipped them upon an 
express receipt in which the value was limited 
to not more than a certain sum, if that would 
be what an ordinarily prudent man would have 
done under like circumstances and in a similar 





situation—if that is what these defendants did, 
of course, they are not liable. If, on the other 
hand, they did not deal with it as the ordi- 
narily prudent man, dealing with his own 
préperty under like circumstances, would have 
done, and if they were careless in not doing so, 
then the plaintiff would be entitled to a verdict 
in this case.” 


The court held this instruction to be erro- 
neous because “it imposed upon the defendants 
liability for simple negligence.” The court ad- 
mits that the facts were sufficient to support a 
verdict for plaintiff, but insisted that the jury 
should be required to say whether it was gross 
negligence or want of good faith for defendant 
“to reship such a large quantity of silk with an 
excessive undervaluation.” The court then es- 
says the difficult task of stating the proper 
distinction between these two terms. The court 
says: 


“Gross negligence is substantially and appre- 
ciably higher in magnitude than ordinary neg- 
ligence. It is materially more want of care 
than constitutes simple inadvertence. It is an 
act or omission respecting legal duty of an ag- 
gravated character, as distinguished from a 
mere failure to exercise ordinary care. It is 
very great negligence, or the absence of slight 
diligence, or the want of even scant care. It 
amounts to indifference to present legal duty 
and to utter forgetfulness of legal obligations 
so far as other persons may be affected. It is 
a heedless and palpable violation of legal duty 
respecting the rights of others. The element 
of culpability which characterizes all negli- 
gence is in gross negligence magnified to a high 
degree, as compared with that present in or- 
dinary negligence. Gross negligence is mani- 
festly less watchfulness and circumspection 
than the circumstances require of a person of 
ordinary prudence. But it is something less 
than the willful, wanton and reckless conduct 
which renders a defendant who has injured 
another liable to the latter even though guilty 
of contributory negligence, or which renders 
a defendant in rightful possession of real estate 
liable to a trespasser whom he has injured. 
It falls short of being such reckless disregard 
of probable consequences as is equivalent to a 
willful and intentional wrong. Ordinary and 
gross negligence differ in degree of inattention, 
while both differ in kind from willful and in- 
tentional conduct which is or ought to* be 
known to have a tendency to injure. This def- 
inition does not possess the exactness of a 
mathematical demonstration, but it is what the 
law now affords.” 


ARE SOME STRIKES LEGAL? — Since 
contracts between labor unions and their em- 
ployees have been regarded as valid and bind- 
ing, the terms “legal” and “illegal” strikes 
have come into vogue. In other words a strike 
which will violate the contract made by the 
union with the employer is an illegal strike and 
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may be enjoined; but a strike to carry out 
some provision of such contract or to prevent 
the employer from evading or ignoring such 
contract is a legal strike. This distinction 
is made in the case of Smith v. Bowen, 121 N. 
E, 814 (Mass.), which records the progress of 
the law in dealing with the reciprocal rights of 
the employer and his employees where the latter 
are represented by a third party organization 
known as a labor union. 


In this case, plaintiff, a non-union employe of 
Rice & Hutchins Shoe Co., sought an injunction 
against the defendant and other officers of the 
Shoe Workers’ Union from combining to pre- 
vent the employment of defendant. An agree- 
ment between the union and the shoe com- 
pany regulated the prices to be paid shoe work- 
ers for piece work, stipulated that an agent of 
the union should be allowed to visit the factory 
and provided that there should “be a shop com- 
mittee of union men.” But there was no pro- 
vision in the contract that Rice & Hutchins 
should not employ anyone but union men. For 
this reason, the court held, the defendants 
could not call a strike because of the employ- 
ment of plaintiff by the shoe company while the 
contract was in force. The court explained its 
position as follows: 


“An agreement by an employer with a union 
to give all his work to members of the union 
is a legal and valid agreement. Shinsky v. 
O’Neil, ante, and a strike by the members of 
the union to enforce their rights under such 
an agreement is a legal strike. But the peculi- 
arity of this case (as we have said) is that 
there was no stipulation to that effect in the 
price list agreement between Rice & Hutchins 
and the defendant union. A price list 
agreement with a union in which it is agreed 
that the union shall have a shop committee 
and an agent who shall be allowed to visit the 
factory during working hours is not in and of 
itself an agreement on the part of the employer 
to give all his work to members of the union. 
In case of such a price list agreement the 
employer has a right to change his mind and 
decide not to employ union men. He has a 
right to change his mind and decide not to 
employ union men because he has not made 
an agreement that he will give all his work 
to the members of the union in question. In- 
asmuch as the union before the strike here 
in question had not secured from Rice & Hut- 
chins an agreement to give all their work to 
members of the union, a strike to compel Rice 
& Hutchins to employ none but union men was 
an illegal strike. W. A. Snow Iron Works v. 
Chadwick, 227 Mass. 282, 116 N. E. 801, L. R. 
A. 1917F, 755, and cases there collected.” 


The most important development of the law 
of master and servant is in the recognition of 
the right of a labor union to make contracts in 
behalf of employee members. The fact that 
these contracts are obligations which the court 





will enforce and will tend to transfer all labor 
controversies to the court. The enforcement of 
such contracts will also remove the legal diffi- 
culty involved in a recognition of the right of a 
third party organization to interfere with an 
employer’s business and contracts. 








IS A REFERENDUM ON A FEDERAL 
AMENDMENT CONSTITUTIONAL? 


This question will be before the courts in 
several states in the near future, because of 
the proposed referendum to the 18th 
Amendment in fourteen states. 

Article V. of the Federal Constitution 
provided: 


“The Congress, whenever two-thirds of 
both Houses deem it necessary, shall pro- 
pose Amendments to this Constitution, or on 
the application of the Legislatures of two- 
thirds of the several states, shall call a con- 
vention for proposing Amendments, which, 
in either case shall be valid to all Intents 
and Purposes, as Part of this Constitution, 
when ratified by the Legislatures of three- 
fourths of the several states, or by Conven- 
tions in three-fourths thereof, as the one 
of the other Mode of Ratification may be 
proposed by the Congress.” 


This provides two methods for proposing 
amendments. One by Congress and the 
other by a convention upon the application 
of the legislature of two-thirds of the States. 
In either case the proposed amendment must 
be ratified by the state legislature or a state 
convention as Congress specifies. No other 
method is outlined or provided in the 
Federal Constitution. 


It is clear that a proposal of a referendum 
imposes a limitation and a restriction, un- 
authorized, and hence contrary to Article V. 
This article provides that all amendments 
shall be valid to all intents and purposes 
when ratified by the legislatures of 
three-fourths of the _ states. beiad 
The proposition to refer to the people means 
that such amendmeent shall not be valid 
when ratified by the Legislatures but that 
such ratification by the Legislature shall in 
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no event be effective unti! a certain number 
of days after it has been adopted, and that if 
a petition asking that it be referred is filed 
within a certain time, that “said amendment 
to the Constitution of the United States 
shall not go into effect until and unless ap- 
proved by a majority of those voting upon 
the same.” It would be hard to imagine a 
more direct interference with a provision 
of the Constitution of the United States. 
The attempt to change the method of ratify- 
ing amendments has been made on many oc- 
casions. In every instance it has failed be- 
cause the conclusion invariably reached was 
that the Federal Constitution itself must be 
amended before any new plan to ratify an 
amendment could be adopted. 


Each State Accepted the Provision Re- 


lating to Ratification in the Federal Amend- 
ment.—When a state became a part of the 


" Federal Government it agreed to accept the 


provision in the Federal Constitution. One 
of these provisions is that an amendment 
may be adopted to the Federal Constitution 
by the Legislatures of three-fourths of the 
States. There was no provision referring 
to the acceptance or rejection of the amend- 
ment by the people. A state cannot pre- 
scribe a different method for amending the 
Constitution than that which is found in the 
Federal Constitution. Any referendum on 
the ratification resolution is unauthorized, 
unprecedented and a meaningless plebiscite 
to delay the operation of the date when the 
Federal Amendment will go into effect. 
Ratification is not a Legislative Act Con- 
templated by a Constitution.—The ratifica- 
tion of a Federal amendment is not a legis- 
lative act involving legislative power subject 
to a referendum. It involves.no legislative 
discretion as to form, penalty or substance 
of the amendment. It is the act of a dele- 
gated body to accept or reject the amend- 
ment just as nominations of a governor are 
accepted or rejected. Referendums are ap- 
plicable only to legislative acts. ‘The case of 
Ohio vs. Hildebrandt,? quoted by the advo- 


(1) 940. S. 154. 





cates of a referendum, is not in point. That 
case involved the Congressional Gerry- 
mander Act. Article 1, Section 4, of the 
Federal Constitution provides: 


“The times, places and manners of hold- 
ing elections for Senators and Representa- 
tives, shall be prescribed in each State by 
the Legislatures; but the Congress may at 
any time by law make or alter such Regu- 
lations, except as to the places of choosing 
Senators.” 

Under this authority the Ohio Constitu- 
tion and the Legislature provided for a 
referendum on an act adopted by the Legis- 
lature. The Gerrymander Act was a legisla- 
tive act. The Federal Constitution gave the 
Legislature this specific authority to provide 
the time, place and manner of holding elec- 
tions. The only limitation on this power 
was the authority of Congress to alter these 
regulations except as to the place of 
choosing Senators. In 1911 Congress 
amended the Federal Act to specifically pro- 
vide for just such a contingency as was used. 
It amended the law so that the redistricting 
in a State “might be made in the manner pro- 
vided by the laws thereof.” There is no 
such provision authorizing a referendum on 
the action of the Legislature ratifying a 
Federal Amendment. The Federal Consti- 
tution simply provides that the amendment 
shall be valid to all intents and purposes, 
“when ratified by the Legislatures of 
three-fourths of the several states. 


There is no provision that the Legislature 
may provide the time, place or manner of 
conducting an election relating to ratifica- 
tion. Nor has Congress provided that rati- 
fication may be completed in the manner 
provided by the laws thereof. It simply 
points out one method of ratification. To- 
wit: the legislature itself. Any referendum 
or any other method which the Legislature 
might choose as a means of ascertaining the 
\sentiment of the people, would have no bind- 
ing effect. The legislature has this duty im- 
pressed upon it by the Federal Constitution. 
It cannot side-step, equivocate or shirk the 
responsibility. Until the Federal Constitu- 
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tion is changed, the Legislature must act 
and no other authority can be substituted 
for it. The United States Supreme Court, 
in the case of McPherson v. Blacker,* 
in referring to Article 1, Section 4, 
above mentioned, quoted with approval 
the action of the committee holding that the 
word “legislature” did not mean legislative 


power. 
This construction of the law is corrobo- 
rated by the opinion of the Attorney General 
of Ohio in 1917, after the decision of the 
case relied upon by the liquor interests. 


“Wherever a ‘state legislature’ is referred 
to in the Federal Constitution merely as de- 
scriptive of a body of public officers, or 
wherever powers or privileges not essen- 
tially legislative are conferred in terms upon 
a ‘state legislature’ the presumption does not 
apply.” 

The function of the legislature in rati- 
fying constitutional amendments, is not a 
legislative function. It is the executive act, 
as a designated agent of the people of the 
State, in consenting to an amendment 
framed and submitted by Congress. The 
legislature has no power to control the form 
nor substance of the proposed amendment. 
It may ratify it in the exact form in which 
it has been proposed by Congress, or it may 
fail to ratify it. Such a function is not legis- 
lative. It is similar to the power of the 
Legislature to accept or reject a nomination 
of an appointee by the Governor. 


The ratification by the legislature has 
never taken even the form of legislation. 
The practice has been for the houses of the 
Legislature to ratify by joint resolution. The 
requirements as to the reading, printing, etc., 
of the proposal, absolutely essential in legis- 
lation, have never been insisted upon.’ The 
joint resolution, when passed, has never 
been submitted io the governor to accord 
him the veto power. This practice, the le- 
gality of which has never been, and is not 
now disputed, is conclusive of this case, for 


(2) 146 U. S. 1. 
(3) See Mathews Legislative and Judicial 
History of the 15th Amendment, p. 68. 





if the word “legislature,” as used in Article 
V. United States Constitution, was meant 
to include all those who do and may exer- 
cise any control over state legislation, then 
the failure to accord the governor the veto 
power over these resolutions has been illegal 
and not a single amendment of the United 
States Constitution has been constitution- 
ally adopted. 

Article Five—Similar to Original Section 
Three, Article One-—The power given to 
the legislature by Article Five is just as com- 
plete as that formerly given to the legisla- 
ture by Section Three of Article One of the 
United States Constitution, with reference to 
the election of senators, which is as follows: 

“Section 3. The Senate of the United 
States shall be composed of two Senators 
from each State, chosen by the Legislature 
thereof, for six years; and each Senator 
shall have one vote.” 

It was admitted by every one that it was 
necessary to amend the Constitution of the 
United States, and not the constitution of 
the various states, in order to provide for 
the direct election of senators. 


If any authority outside of the Constitu- 
tion of the United States itself is needed in 
support of the proposition that the word 
“legislature” as used in Article 5, and Sec- 
tion 3 of Article 1, meant the legislature of 
the state composed of the Senate and House 
of Representatives as distinct and separate 
from the people and the popular vote, an 
examination of the Federalist alone will pro- 
duce it. It is unnecessary to refer to spe- 
cial papers, for it clearly appears from the 
Federalist as a whole that the Constitution 
makers fully considered the advisability of 
vesting the power of action in certain mat- 
ters with the people as a whole, to be exer- 
cised by direct vote, or with the legislature 
as the body representing the people; and 
that by express design the power to choose 
Senators was vested not in the people but in 
the legislature; it is equally apparent that 
Article 5, which vests the complete power as 
to ratifying amendments in the legislature, 
was advisedly and designedly vested in the 
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legislature to the exclusion of any direct 
participation by the people except as the 
people ratify or take part in the election of 
the Legislature. 

The only way a referendum can be legally 
secured, is to offer an amendment to the 
Federal Constitution in the manner pro- 
vided in the Constitution. It is an interest- 
ing fact that years ago a resolution was pro- 
posed in Congress to provide for a referen- 
dum of Federal Amendments and it was de- 
feated by the states that are now most de- 
sirous of the referendum. Any proposal 
for a referendum on the 18th amendment 
before the Constitution itself is amended is 
as abortive an attempt to nullify the Consti- 
tution as was made by South Carolina in 
1863. 


A referendum on a Federal Amendment 
is unprecendented and unauthorized. It 
would be a Bolshevist attack o nthe Federal 
Constitution overriding reason and _ the 
orderly procedure by which the Govern- 


ment alone is given stability and worth. 


Wayne B. WHEELER. 
Washington D. C. 








BANBURY V. BANK OF MONTREAL. 
—NON-LIABILITY OF BANK FOR 
GRATUITOUS ADVICE ON _IN- 
VESTMENTS. 


The recent decision of the British House 
of Lords in the above case is one of the 
most important rulings which has been 
handed down for many years, and estab- 
lishes some important principles governing 
the liability of banks where a branch man- 
ager of the bank advises an investment 
which turns out to be a losing one. 


The plaintiff, Banbury, was a retired 
British Army Captain with some money and 
a desire to see Canada, intending, if he 
saw a suitable opportunity, to invest some 
of his cash there. Arriving in Montreal in 
1911, he called on Sir Edward Clouston, 





the general manager of the Bank of Mon- 
treal, had some general discussion with 
him regarding the Canadian investment 
market, and on July 6th Sir Edward gave 
him a letter addressed generally to the 
branch managers of the bank in the follow- 
ing words: 


“Dear Sirs: 

“T take pleasure in introducing to you 
Captain Banbury of London, England, who 
is visiting this country on pleasure. Should 
he apply to you for assistance or -advice 
you will be good enough to place yourselves 
at his disposal.” 


In 1912 Banbury visited Canada again, 
and in a second conversation with Sir Ed- 
ward along the same line, the general man- 
ager told him that he did not need any 
second letter to the branch managers— 
that the letter of July 6, 1911, quoted 
above, would do as well. Banbury then 
journeyed on to British Columbia, the 
Mecca of prosperous Englishmen “visit- 
ing this country on pleasure,” and at Vic- 
toria, B. C., he called on Galletly, the man- 
ager of the Bank of Montreal there, showed 
him Sir Edward Clouston’s letter, and had 
some general discussion in reference to 
“agreements of sale” and other forms of 
investment. 


Now, the Westholme Lumber Company 
at that time was carrying out the so-called 
Sooke Lake contract with the City of Vic- 
toria, and in connection with the contract 
the Bank of Montreal had made heavy ad- 
vances to the lumber company, for which 
it held a first mortgage on the company’s 
assets. The company, however, was ur- 
gently in need of further funds to com- 
plete the contract, which the bank had not 
only refused to advance, but impressed on 
Galletly the necessity of securing the 
money which the bank had already ad- 
vanced. 


Galletly then proposed to Banbury that 
he advance $125,000 to the lumber com- 
pany, and Banbury assenting, an agree- 
ment was drawn up specifying that Ban- 
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bury was to advance the amount named 
on a second mortgage, receiving 812% in- 
terest, that the money was to be used sole- 
ly in connection with the Sooke Lake con- 
tract, and that Banbury was to receive 
12%2% of the profits on that proposition. 
Banbury then paid the money to the Vic- 
toria Bank and allowed Galletly to arrange 
the details. 


After the matter was closed up and Ban- 
bury had returned to England, ke discov- 
ered that $25,000 of his money had been 
used to “lift” a second mortgage on the 
lumber company’s property, that his addi- 
tional capital was not sufficient to enable 
the company to complete the Sooke Lake 
contract, and his security was practically 
valueless. 


Banbury then sued the Bank of Mon- 
treal in the English Courts for the $125,- 
000 which he had lost by relying on the 
manager’s advice, and obtained a verdict 
for $125,000 at the trial, the jury finding 
(a) that Galletly had authority, as a branch 
manager, to advise Banbury to invest his 
money in the mortgage; (b) that Galletly 
advised him that the mortgage would be 
safe, and would rank second to the bank’s 
claim, that the money would be used only 
for the Sooke Lake contract, and would 
enable the lumber company to complete the 
work without further assistance; (c) that 
Banbury invested his money, relying on 
such advice; (d) that Galletly’s advice was 
given negligently and unskillfully; (e) 
that the bank acted negligently in allow- 
ing part of Banbury’s money to be used in 
paying off the second mortgage. 


The English Court of Appeal, however, 
reversed the verdict in favor of Banbury 
and entered a judgment in favor of the 
bank, a decision which was upheld by the 
House of Lords on the ground that the 
bank was not liable for Galletly’s advice 
and owed no duty to Banbury to advise 
him carefully, or to advise him at all. 

In reference to the letter from Sir Ed- 
ward Clouston, Lord Atkinson said: 





“If this letter be read as it should be, 
in the light of the respective positions of 
the writer and of the receiver, the object 
of the latter’s visit and the social habits of 
the Canadian people, as described by Ban- 
bury himself, I think it is clear that origin- 
ally, at all events, it was nothing more than 
a friendly letter, the writing of it merely an 
act of kindly courtesy designed to secure 
for the bearer of it as he went from place 
to place a good reception, and the perform- 
ances of the friendly services he mentioned. 
The letter is addressed to all the local bank 
managers without distinction. It is a kind 
of a circular letter. There is nothing am- 
biguous about it. Its language is clear 
enough. It contains no reference to in- 
vestments or explicitly to any business mat- 
ters. And it is, in my mind, perfectly im- 
possible to believe that a man of sagacity, 
and of experience in business, such as Sir 
Edward Clouston must have been, could 
ever have intended to create between Ban- 
bury and his bank, through the agency of 
any bank manager to whom the letter 
might be presented, the legal confidential 
relation of advisor and advised on the sub- 
ject of investment of money, entailing on 
the bank all the responsibilities such a re- 
lation would impose. But it was, as I un- 
derstood, contended that, even if this let- 
ter was originally given merely as an act of 
courtesy and friendship to secure for Ban- 
bury the kindly services which I have men- 
tioned, it was on Banbury’s interview with 
Sir Edward when he visited him in July, 
1912, applied to an altogether different sub- 
ject-matter—converted into a business doc- 
ument, its whole nature, character, and pur- 
pose changed.” 


“The materials, quite shortly stated, con- 
sist of a letter of July 6, 1911, and the oral 
evidence,” said Lord Wrenbury. “In my 
judgment the letter is not capable of a con- 
struction which would attribute to it that 
the general manager was giving to the local 
manager authority te give assistance or ad- 
vice in matters of business as distinguished 
from matters relevant to the wants of a 
gentleman who was in Canada on pleasure. 
Being of this opinion, it is unnecessary to 
say whether, if the general manager had by 
the letter given authority to give assistance 
or advice in such a matter as advising upon 
investments, it would have been within his 
own authority either himself to bind the 
bank in such a matter or to give a like au- 
thority to a local manager. It is obvi- 
ous that that is a question which lies at 
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the root of the whole matter, but it seems 
that that general question was not raised 
at the trial, and, if it had been raised, it 
would, of course, have been properly the 
subject of evidence. I may add, however, 
that the case seems to me to have proceed- 
ed throughout upon the footing that advis- 
ing upon investments was not in such man- 
ner part of the business of bankers as that 
it would fall without more than within the 
scope of the authority of a manager of the 
business. Throughout the argument I have 
been unable to see that the following di- 
lemma was ever recognized or met at the 
trial. Either advising upon investments 
was within the business of bankers, or it 
was not. If it was, then not the head man- 
ager only but the local manager within his 
district would also hold authority to do that 
business so as to bind his principals. If 
it was not, then the head manager could 
not do it, neither could he authorize the 
local manager to do it. The question 
whether it was within the scope of the busi- 
ness, therefore, lay at the root of the mat- 
ter. But assuming (without at all sug- 
gesting that it is the fact) that the general 
manager could have given such authority, 


the letter in my opinion, upon its true con- 


struction, did not purport to give it. As 
regards the oral evidence the matter stands 
as follows: Gordon Hewart, who appeared 
for Banbury, disclaimed a general author- 
ity in Galletly to advise at large about in- 
vestments. He had not cross-examined, he 
said, for the purpose of suggesting that 
there were any general instructions to the 
branch managers to advise about invest- 
ments or that it was part of their normal 
duty to advise about investments in general. 
But, said he, he was putting it to the wit- 
ness that if in the negotiations dealing with 
the water company, in which the bank had 
an interest, the local manager recommends 
somebody to put his money in, he is doing 
that in the course of his employment as 
manager. ‘The proposition is to my mind 
impossible. The question here is whether 
from a particular state of facts there is to 
‘be implied an authority which was not 
given expressly. The fact from which the 
implication is sought to be raised is that 
the transaction was one in which. the bank 
itself had an interest. The contention, 
therefore, is that in a case in which the duty 
and interest of the bank were in conflict 
there is a presumption that the agent of the 
bank had authority to advise because the 
bank itself was interested in a successful 





issue of the advice. The presumption, of 
course, is exactly the other way. The jury 
ought to have been told that the evidence 
that the bank was itself interested in the 
matter was evidence against, and not in 
favor of, an implied authority.” 

M. L. Haywarp, B. C. L. 


Hartland, N. B. 








LIBEL—PRIVILEGED COMMUNICATION. 
PUTNAL v. INMAN. 
(Supreme Court of Florida. Dec. 16, 1918.) 
80 So. 316 


(Syllabus by the Court.) 

Merchants have the right to organize for their 
own protection, and enter into mutual agree- 
ments for the purpose of giving each other the 
benefit of their knowledge about those in the 
community. who meet their obligations prompt- 
ly and those who do not, and a communication 
on this subject, made by a member of the 
association to the other members, is privileged, 
if made in good faith and in such a manner and 
on such an occasion as to properly serve the 
purposes of the association. 


BROWNE, C. J. (1, 2) The matter of extend- 
ing credit is a large part of modern business, 
and merckants have the right to organize for 
their own protection and agree to report to each 
other the name of a person to whom credit 
has been extended who has failed to pay his 
account, and agree that they will not ex- 
tend credit to such person without assuming 
his indebtedness. This is not tke same as 
blacklisting or boycotting by refusing to trade 
with him, but is only an agreement not to 
extend him credit without assuming whatever 
indebtedness he may owe to any other member 
of the association. 


In the case of Woodhouse v. Powles, 43 
Wash. 617, 86 Pac. 1063, 8 L. R. A. (N. S.) 
783, 117 Am. St. Rep. 1079, 11 Ann. Cas. 54, 
the court said: 


“Counsel for the appellant, however, as we 
understand his argument, takes the position 
that the association was in itself unlawful, and 
that tke act of the respondents in notifying 
their fellow members that the appellant was 
delinquent on one of his purchases when he was 
not so delinquent was an act libelous per se, 
from which malice is presumed, and entitles 
him in itself to recover substantial damages, 
without proofs of any other fact. As to the first 
position, we do not think it tenable. Courts, 
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it is true, uniformly hold it libelous for a per- 
son or association of persons to attempt to 
coerce the payment of debts by holding the 
debtors out to the world as being dishonest 
and unworthy of credit, or to publish their 
names in circulars, pamphlets, and books for 
distribution among dealers, as persons who 
have contracted debts and failed to pay them; 
but no court, so far as we are advised, has 
held it unlawful for dealers in a common line 
of goods to agree among them themselves not 
to extend credit to a person who had defaulted 
in a payment to some one of them. The right 
that each one has to protect his legitimate in- 
terests justifies such an agreement. And it be- 
ing lawful to enter into such an agreement, 
it is, of course, lawful, and hence not libelous, 
for one party to the agreement to report to 
the others the names of such of his customers 
as have become delinquent and especially 
is this so where, as in this case, the purchaser 
is informed in advance of his purchase that a 
denial of further credit will be the consequence 
of his failure to pay at the required time.” 


In the case at bar tke plaintiff was in- 
formed in advance by a communication from 
defendant that the plaintiff was “under obli- 
gation to report to the association’s attorney 
the name of every person who does not pay 
his or her bill promptly,” and that defendant 
“would dislike very much to turn your name 
over to the association, as it would probably 
affect your credit in the town of Perry,’ and 
he was asked to “come to see us and let us 
have a _ satisfactory understanding of the 
matter.” 


In noting the distinction between tke case 
of Muetze v. Tuteur, 77 Wis. 236, 46 N. W. 
123, 9 L. R. A. 86, 20 Am. St. Rep. 115, and 
the one under consideration, the court in the 
case of Woodhouse v. Powles, supra said: 


“But the principle upon which the case rests 
differs from that involved in the case before 
us. Public policy forbids the resort to tkis 
method for the purpose of collecting debts, 
but no rule of public policy forbids a wholesaler 
to refuse to credit a retail dealer who has made 
default in his payments to another wholesaler, 
and it follows, as of course, that he may resort 
to any legitimate method for ascertaining who 
is in default. As we hold that the metkod pur- 
sued in this case was a legitimate one, no ac- 
tion can be found on that act alone.” 


The pivotal question in this case is the nature 
of the communication made by the defendant 
to the other members of the association through 
their attorney. If it was a privileged communi- 
cation no action.will lie. 

Tke rule governing privileged communica- 
tions is thus laid down by this court: 

“A communication, although it contains 


criminating matter, is privileged when made 
in good faith upon any subject in which the 





party communicating has an interest, or in 
reference to which he kas a right or duty, 

* * * and made upon an occasion to prop- 
erly serve such right, interest, or duty, and 
in a manner and under circumstances fairly 
warranted by the occasion and the duty, right, 
or interest, and not so made as to unnecessarily 
or unduly injure another, or to show express 
malice.” Abraham y. Baldwin, 52 Fla. 151, 42 
South, 591, 10 L. R.. A. (N. S.) 1051, 10 Ann. 
Cas. 1148. 


In order that merchants may prudently do 
a credit business, it is expedient for them to 
know those in the community who meet their 
obligations promptly and those who do not, and 
they have the right to organize and enter 
into mutual agreements, for tke purpose of 
giving each other the benefit of their knowl- 
edge on these subjects, and a communication 
made by a member of the association to the 
other members, is privileged, if made in good 
faith and in such a manner and on such an oc- 
casion as to properly serve the purpose of the 
association. 


It does not appear from the agreed state- 
ment of facts that the defendant charged the 
plaintiff with dishonesty or dishonorable deal- 
ings, or imputed to him any questionable tran- 
saction, but only that “defendant claimed an 
account due by plaintiff which plaintiff re- 
fused to pay,” and “that thereupon the account 
was placed with E. C. Calhoun for collection,” 
and that Calhoun “entered plaintiff’s name, 
togetker with the defendant’s name and the 
amount claimed by the defendant against plain- 
tiff, in a book kept by B. P. Blanton, a mem- 
ber of said association,’ and furnished P. F. 
Bloodworth in writing with plaintiff’s name 
and the amount of his account with defendant. 


The agreed statement of facts also shows 
that Calhoun would swear that he did not 
notify all the members of the association that 
the defendant had given him a claim against 
the plaintiff for collection, and that the only 
persons notified by him were Blanton and 
Bloodworth, both of whom were members of 
the association and were also his private clients, 
and that he gave them the information about 
the claim at their request and as their at-~ 
torney. This is not contradicted. 


Even if Calhoun, when he notified these 
parties, was acting as tke attorney of the as- 
sociation and notified them in accordance with 
the requirements of the constitution, such 
notice was a privileged communication, and it 
does not appear that the privilege was abused 
by giving it undue publication by proclaming 
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it to persons other than members of the asso- 
ciation. 

There is nothing in tke .agreed statement 
of facts nor in the declaration itself to show 
malice on the part of the defendant, nor did 
the attorney of the association disregard the 
restraints and qualification imposed by law 
upon the publicity to be given to such com- 
munications, nor did he exceed reasonable 
bounds in making the communication. As 
the communication made by Calhoun to tke 
members of the association was privileged, 
there can be no recovery, and it is needless 
to discuss the many questions presented by 
the assignments of error on the pleadings. 


The judgment is reversed. 
All concur. 


Note.—Privilege in Libel Affecting Financial 
Standing.—Decision has recognized a difference 
in libel as applicable to individuals per se and as 
affecting their business standing, that is to say. 
it is necessary to prove special damage to busi- 
ness reputation. Does this difference affect the 
question of privilege in the printing or circulation 
of a libel? The instant case, for example. an- 
nounces, that an association may, for the sake 
of “prudently” carrying on a credit business, 
communicate in good faith to its members its 
estimate of the financial responsibility of members 
of a community. If this principle be true the 
principle ought impartially to apply to all mem- 
bers of the community. But, if some of the 
members are affected only in their reputation as 
individuals and others as to their business stand- 
ing, dissimilar rights are involved. 


Thus it has been held that the publication of 
a false statement that one refused to pay a claim 
against him, until its validity had been adju- 
dicated, was held not libelous per se when it re- 
lated in no way to his business. Pascone v. 
Morning Union Co.. 79 Conn. 523, 65 Atl. 972. 


In Windsor v. Oliver, 41 Ga. 538, it was held 
slander per se to say a firm was not worth fifty 
cents on the dollar, but if the firm had sold out 
and was not in trade there must be proof of 
special damage. 


In Werner v. Vogeli. 10 Kan. App. 536, 63 
Pac. 607, it was held that where a member of a 
merchants’ protective association reported a 
name to be put “The Bad Pay List,” and it was 
shown the plaintiff was not the purchaser of an 
article for which he was alleged to have refused 
to pay, the member was held in damages, there 
being ground for inference of malice. This case, 
however, does not touch the question of justifica- 


tion by the association by way of privilege in the ° 


circulation of the supposed libel. 


In Muetze v. Tuteur, 77 Wis. 236. 46 N. W. 123, 
9 L. R. A. 86, 20 Am. St. Rep. 115, it appeared 
that an association for the collection of bad debts 
sought to collect a debt and resorted to the send- 
ing of a letter in an envelope of conspicuous 
character and afterwards circulated a book with 
plaintiff's name, among others, as being unworthy 
of credit, It was held that public, policy forbade 





resort to such means, and that this was libel 
per se. 

It often has been held that where the object of 
a communication is to subserve one’s private in- 
terest, no privilege protects its author from libel. 
Pollasky vy. Minchener, 81 Mich. 280. 46 N. W. 
5,9 L. R. A. 102, 21 Am. St. Rep. 516; Holmes 
v. Royal Fraternal Union, 222 Mo. 556, 121 S. 
W. 100, 26 L. R. A. (N. S.) 1080; Bohlinger v. 
Germania Life Ins. ‘Co., 100 Ark. 477, 140 S. 
W. 257, 36 L. R. A. (N. S.) 452, Ann. Cas. 1913 
C, 613. But a mere collection or aggregation of 
people into a society or company for their indi- 
vidual interests, surely gives no ground for abate- 
ment from this principle 

In McDonald vy. Lee, 246 Pa. 253, 92 Atl. 135, 
it was held not libelous per se for a member of a 
medical association to give to it for a list pre- 
pared for its mémbers the name of plaintiff as a 
slow pay patient, providing that no one but mem- 
bers would know its meaning. There were no 
damages shown and the words were held not to 
be libelous per se. It was said the defendant 
“had an interest in the subjectmatter and the 
communication was made to persons having a 
corresponding interest in the subject,” and, good 
faith not being questioned, there was no liability, 
where no special damage ensued. Here seems an 
implication, that. if special damage had resulted, 
defendant would have been liable therefor. Al- 
though there is to be deduced the thought that 
had it have been deemed libel per se, defendant 
would be made to respond under the presumption 
of damage. 


In De Witt v. Scarlett, 113 Md. 47, 77 Atl. 271, 
it was held that a publication by a mercantile 
agency about a merchant anything that imputes 
insolvency, want of integrity or incapacity is li- 
belous per se, if it is made without justification, 
and general damages were recoverable. It is 
perceived that nothing is said here with regard 
to privilege standing as justification for the pub- 
lication. 

The question of privilege in libel occurs in 
many cases, but in none that I discover, where 
libel amounts to a charge libelous as matter 
of law, and the case just cited shows that evi- 
dence may be introduced to show that the words 
do not necessarily have to be taken in their nat- 
ural and ordinary meaning, but according to the 
way they may be understood where the libel cir- 
culates. 








ITEMS OF PROFESSIONAL, 
INTEREST. 


A NEW FUNCTION FOR COURTS—DECLAR- 
ING THE RIGHTS OF PARTIES. FUR- 
THER COMMENTS ON PROF. SUNDER- 
LAND’S ARTICLE, 


The article by Prof. Edson R..Sunderland 6n 
“A New Function for Courts—Declaring the 
Rights of Parties,” is still arousing much in- 
terest, indicating a growing demand for the 
extension of this jurisdiction in America. Some 
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of the letters we have received follow; others 
appeared on page 163 of this volume. 


H. W. Adams, Beloit, Wis.: 

“Concerning the article by Prof. Sunderland 
on ‘A New Function for Courts,’ I believe that 
both yourself and Prof, Sunderland have done 
the legal profession a great service in the pro- 
duction and publication of this splendid article. 
After reading it, I am not only impressed with 
the importance of the subject of which it treats, 
but I am struck by the lack of information 
concerning it by the average lawyer in this 
country. This should be followed up and the 
subject given thorough and careful considera- 
tion. There should be a general and frank dis- 
cussion of it to the end of enacting legislation, 
should it seem advisable. I hope there will be 
further articles and also communication from 
the Lar of the country, on this subject.” 


W. A. Ackerman, Marshfield, Oregon: 

“The declaratory judgment as a procedural 
reform, advocated by Edson R. Sunderland of 
Ann Arbor, Mich., and others, was introduced 
as House Bill 83 in the Legislature of this 
state, now in session, and the last I have heard 
of it is, that it passed the second reading and 
was referred to the Judiciary Committee of the 
House. 

“Omitting the title and the enacting clause, 
the Bill reads as follows: 

“Section 1. No action, suit or proceeding 
shall be open to objection, on the ground that 
a merely declaratory judgment or order is 
sought thereby, and the court may make bind- 
ing declarations of right whether any conse- 
quential relief is or could be claimed or not.’ 

“Section 2. Any person claiming to be in- 
terested under a deed, will or other instrument, 
may apply by originating summons for the 
determination of any question of construction 
arising under the instrument, and for a dec- 
laration of the rights of the parties interested.’ 

“Section 3. In the event of failure of par- 
tes to agree on payment, in whole or in part, 
of costs and disbursements, in any of the fore- 
going proceedings, such costs and disburse- 
ments, the payment of which ~have not been 
agreed upon, shall be charged to the party in- 
stituting the action, suit or proceeding. At- 
torney’s fees shall be determined and fixed by 
the trial court, unless otherwise agreed.’ 

“Ts is amusing to hear arguments against the 
measure; some attorneys claiming that it will 
lessen law practice, and others, laymen also, 
claim that it will increase litigation.” 


C. H. Van Law, Marshalltown, Iowa: 
“Referring to the article written by Prof. 
Sunderland, appearing in your issue of Janu- 
ary 3rd, ‘A New Function for Courts,’ I wish 
to say that the process in vogue under the 
Judicature Act in English courts, admitting of 
a declaration of rights of parties, points the 
way to possible relief from the persistent prac- 
tiee of our courts in restricting their pronounce- 
ments strictly to such questions as are neces- 
sary to the disposition of the issues in causes 
submitted to them for decision. The counsellor 
is often compelled to list doubtful and uncer- 
tain questions as to his client’s rights among 





the hazards of litigation, and is called upon to 
conjecture the probable conclusion of a court 
after the facts have placed his client’s interest 
beyond remedy, if his conjecture has differed 
from the judicial conclusion reached. In this 
day of constructive legislation, which is affect- 
ing property rights ard investment policies, 
and the many questions that must remain in 
doubt until some judicial construction is se- 
cured on. the questions that are thus arising, 
the process of declaration of rights in advance 
of these hazards certainly would be appreciated 
as a boon in supplanting our legal speculations 
as to possible construction of statutes and con- 
tract rights and liabilities under such statutes. 
Without question, the American public is right- 
fully asking of the legal profession a more 
efficient administration of the law, and such 
reform in our procedure as will eliminate many 
of the hazards in business, due to the delays 
in the law’s processes, and the insufficiency of 
its remedies.” 





THE LEGAL ADVISORY BOARDS AND THE 
SELECTIVE SERVICE LAW. 





We are pleased to reprint from the recent 
report to the Secretary of War of the Provost 
Marshall General, E. H. Crowder, the Govern- 
ment’s recognition of the aid rendered by the 
lawyers of the country in putting into effect 
the Selective Service Law. There are so 
many interesting statistics and other data, 
which attorneys who took part in this work will 
wish to preserve, possibly, for future reference, 
that we publish in full that part of the report 
which deals with the work of tne Legal Ad- 
visory Board. General Crowder says: 


“1. Need of these officials—The legal adage 
that ‘Ignorance of the law is no excuse’ could 
not, as a practical proposition, be applied to 
the administration of the selective service law. 
After a very few months of the draft it was 
recognized that a law which applied alike to 
the literate and the illiterate, and the success 
of which depended upon the prompt compliance 
of registrants, could be successfully enforced 
only by careful instruction of the people as to 
its requirements and by assisting them in meet: 
ing those requirements. 

“Some ready and competent means of bring- 
ing the selective service system to registrants 
of every description and of assisting them in 
discharging the duties imposed by the draft, 
were obviously necessary. The selective serv- 
ice law and regulations contained many techni- 


* eal requirements which people not versed in le- 


gal matters might find confusing. In searching 
the field for an agency which might meet the 
situation, the legal profession was naturally 
resorted to as the institution best fitted for the 
service. 

“2. Resort to the legal profession.—No doubt 
was ever entertained as to the willingness of 
the lawyers of the country to contribute their 
services. The idea of utilizing their services 
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had barely been conceived before plans for 
mobilizing the strength of the profession were 
formulated. A formal call to men of the legal 
profession, to offer their services for the pur- 
pose of instructing registrants concerning their 
rights and obligations under the selective serv- 
ice law, and of assisting them in the prepara- 
tion of their answers to their questionnaires, 
was made on November 8, 1917, by the Presi- 
dent in his Foreword to the Selective Service 
Regulations. 

“The response of the profession at large was 
magnificent. Indeed, promptly upon the pub- 
lication of the President’s call, and before they 
learned of the definite plans of organization, 
attorneys became so impatient to respond to 
the call that meetings for preliminary organiza- 
tion were held throughout the length and 
breadth of the land; meetings attended by 
hundreds and sometimes by thousands. With 
such splendid spirit to build upon the success 
of the plan depended largely upon the organi- 
zation of this willingness to serve. 

“3. Organization of the boards.—The full- 
est success of the plan for availing the select- 
ive service system of the services of attorneys, 
and of other citizens in a position to assist 
registrants, could be attained only by the utili- 
zation of the maximum number of attorneys. 
It was, however, realized that greater efficiency 
would be had by constituting small committees. 
These could be held to strict accountability. 
For the assistance of those committees, as 
many other attorneys and other public spirited 
citizens as possible would be associated. Pur- 
suant to this plan, there was constituted for 
each local board a legal advisory board, com- 
posed of three reputable attorneys, whose du- 
ties were to see ‘that there should always be a 
competent force of lawyers or laymen avail- 
able to * * * registrants at any time during 
which the local or district boards within such 
district are open for business.’ To legal ad- 
visory boards fell the task of mobilizing as- 
sistant advisers for their districts and of dis- 
tributing as evenly as possible the work to be 
exacted of them. These latter advisers were 
called associate legal advisers. 

“4, Appointment of the members.—In ac- 
cordance with the decentralized plan under 
which the selective service system was ad- 
ministered, the governors of the several States 
were assigned the task of constituting legal ad- 
visory boards in such numbers and within such 
districts as would be convenient to every regis- 
trant. The governors were further charged 
with the duty of nominating for the appoint- 
ment of the President, legal advisory board 
members. Associate legal advisory members 
were appointed by the permanent legal advis- 
ers. 


“The selection of the legal personnel, while 
most essential, was in many States a large un- 
dertaking. Yet promptness was of the utmost 
importance. To expedite that end, the Provost 
Marshall General on November 13, 1917, ap- 
pealed to the good offices of the American Bar 
Association, and suggested for each State the 
assignment of the vice president and the State 
member of the general council of that organi- 
zation, the President of the State Bar Associa- 





tion, and the attorney general of the State, as 
a central committee to assist their governor 
in the organization of legal advisory boards. 


“The response of the American Bar Associa- 
tion was most encouraging. So promptly did 
its officers organize central committees and 
select and nominate the legal advisory boards 
attached to each local board, and so sponta- 
neously did the members of the legal profes- 
sion throughout the whole country respond to 
the call of duty, that one week later, nearly a 
month in advance of the time when the legal 
advisory boards would be required to begin 
their actual labors, I was able to write to the 
Secretary of the American Bar Association as 
follows: 


“By reason of the valuable services rendered 
by you and by the national officers of the as- 
sociation and by the vice presidents and mem- 
bers of the general council in the respective 
States, and by the prompt and almost universal 
response of the members of the association gen- 
erally, legal advisory boards have been fully 
organized in many of the States and are being 
rapidly organized in the others; and I have 
no doubt whatever that the aid to be rendered 
by them during the classification of registrants, 
which will begin about December 15, will make 
the accomplishment of the classification com- 
pletely successful.’ 


“The members of legal advisory boards num- 
bered in all 10,915, and the associate members 
108,367. There were 3,646 boards in all, 


“5. Method of work.—Wide publicity was 
given the existence of legal advisory boards 
and their purposes, every effort being made to 
bring to the attention of registrants the fact 
that gratuitous professional advice might be 
had upon the requirements of the selective 
service law. Letters of instruction were is- 
sued along with questionnaires to registrants, 
showing exactly where free legal assistance 
might be secured from legal advisory members 
in filling out questionnaires, as well as any 
other information concerning the operation of 
the selective service law and corollary acts. 


“The question of compensation was early 
considered by the American Bar Association 
and by this office, and it was unanimously de- 
cided that men leaving their homes and offer- 
ing their lives for their country should not be 
charged fees in connection with the filling out 
of papers required by the Selective Service 
Regulations. Comparatively little difficulty 
was encountered in this respect. Wherever 
it was found that an attorney had charged 
a fee for assisting a registrant, he was, by his 
bar association or by the State legal advisory 
board, requested to discontinue such practice 
and return the fees collected. In practicall 
every instance the reasonableness of this dé- 
mand was seen, and compliance ensued. A 
very few scattered prosecutions against mem- 
bers of legal advisory boards for charging fees 
were instituted; and where the practice was 
clearly established, convictions were secured. 


The following quotation from a report of one 
of the States illustrates the devoted industry 
of legal advisers in serving registrants: 
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“Tt will be remembered that the latter part 
of December and early January (1917-18) wit- 
nessed the coldest and worst weather this sec- 
tion of the country has suffered in many years; 
the ground was covered with snow 6 to 12 inch- 
es deep, and the theremometer frequently went 
blow zero for days at a time, rendering the 
roads almost impassable and travel exceedingly 
difficult, especially in the rural and mountain 
districts. To meet this situation the legal ad- 
visory boards in the mountain districts ar- 
ranged to organize branch boards in various 
parts of the county, so that the distance nec- 
essary to be traveled by the registrants was 
greatly reduced. In some of the mountain 
counties as many as four branches would be 
acting; and in the lowlands, where the roads 
were almost impassable, greater numbers were 
organized, so that the registrants could leave 
home, taking their dependents with them, and 
answer the questionnaire and make necessary 
affidavits and return home within the period 
of the day. Where registrants were ill, and 
could not come, members of the board would 
go to them, often traveling 10 to 20 miles 
through the snow and over the mountains, to 
render this service.’ 

“The splendid services of legal advisers was 
greatly helped by the patriotic attitude taken 
by the various courts. Realizing that it would 
be impossible for legal advisers to render effi- 
cient service if the courts continued in regular 
session, the judiciary of many States, during 
the first part of December, 1917, adjourned 
court for a number of weeks, or until the com- 
pletion of questionnaires. The result was that 
courts practically ceased operation during the 
period the questionnaires were being answered, 
and many of the members of the judiciaries 
lent their assistance to the legal advisory 
boards nearest to them. Justices of the peace 
and city magistrates, when requested, followed 
the example of the higher courts. 

“6. Scope of work.—Legal advisory members 
were constantly consulted with reference to 
legislation cognate to the selective service act. 
Particularly was this so in the case of the sol- 
diers and sailors’ civil rights act and the war 
risk insurance act. Some boards published ar- 
ticles explanatory of the above statutes and 
did everything in their power to secure to 
drafted men the benefits thereof. Many pa- 
triotic organizations, such as the Council of 
National Defense, the War Service Leagues, 
the American Protective League, etc., found 
willing assistance from legal advisory mem- 
bers. 

The task of legal advisers lasted for the du- 
ration of the war. When it became apparent 
that Class I was not as large as had been reck- 
oned upon, and that a general rectification 
was necessary, legal advisory board members 
were asked in May of 1918 to co-operate with 
local boards in accomplishing that reclassifi- 
cation. With this request there was a most 
hearty compliance. Again, in September, 1918, 
the new registration laid upon the selective 
service officials a task equivalent to all that 
they had previously accomplished, and legal 
advisory boards were again called upon to help 
meet the situation. Willingly and promptly 
they reconvened, and placed themselves at the 





disposal of the new registrants, as they had 
done with respect to the old. Again the courts 
lent their assistance to the occasion, and ad- 
journed entirely, or to such extent as to elim- 
inate any delay in the work of assisting reg- 
istrants. 

“7. Results—A large volume would not suf- 
fice to record the names of the lawyers of the 
country who lent their aid to the draft, and 
could contain but a bare summary of the labor 
and achievements. A brief citation of the fig- 
ures of one State alone, and this not the larg- 
est, shows that there were organized within 
two weeks 850 permanent members and 3,000 
associate members of legal advisory boards; 
that during the months of December and Jan- 
uary these boards held more than 4,000 meet- 
ings and devoted more than 3,000,000 hours in 
aiding and advising more than 400,000 reg- 
istrants. In the greatest city of the Nation, 
where half a million registrants were required 
to respond to the questionnaire, the permanent 
and associate members exceeded 3,000 in num- 
ber. 

“There is no brighter chapter in the history 
of the draft than that of the services rendered 
by the lawyers of the country. Legal advisers 
richly deserve the credit for upholding the tra- 
dition of American fairness in the administra- 
tion of her laws. Not only did the expert ad- 
vice accorded by the lawyers of the country 
contribute toward the expeditious creation of 
an army; but the impression of equity engen- 
dered by their services was of inestimable val- 
ue in developing and in maintaining a healthy 
morale in the body politic. On the honor list 
of the war must be numbered the thousands 
of lawyers and other public-spirited citizens, 
who, without emolument and without the glory 
of the battlefield, served their country by sup- 
porting and aiding in the administration of the 
most drastic legislation of the last half cen- 
tury.” 








HUMOR OF THE LAW. 


“Aftah we’s married we'll hab chicken fo’ 
dinnah ebery day sure, deary.” 

“Oh, you honey! But I wouldn’t let you run 
no sech risk jes’ fo’ mah sake. No, I don’t 
want ’a lose you.” 





“Don’t you honestly think equal suffrage is 
a going, not a coming cause?” asked an anti- 
suffragist of Dr. Anna Howard Skaw. 

“Yes,” replied Dr. Shaw, “I do. I think it is 
going, going some.” 





Young Democrat: “Say, dad, what keeps us 
from falling off the earth when we are upside 
down?” 

“Why, the law of gravity, of course.” 

“But how did folks stay on before that law 
was passed?” 
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1. Adoption—Contract of.—A _ contract to 
adopt a child according to existing statutory 
law is valid in equity.—Barney v. Hutchinson, 
N. M., 177 Pac. 890. 


2. Arrest—Offense in Presence.—A peace of- 
ficer may arrest one without a warrant for any 
public offense committed in his presence, and 
such right is not limited to breach of the peace 
committed in his presence.—Howard y. State, 
Ark., 208 S. W. 293. 


3. Attachment—Distinct Grounds.—Where an 
attachment is sued out in reliance upon two or 
more distinct grounds, they should be joined 
in the conjunctive—Piedmont Grocery Co. v. 
Hawkins, W. Va., 98 S. E. 152. 


4, Bankruptey—Estoppel..—A bankrupt, after 
his discharge, cannot question whether judgment 
creditor can proceed by execution on a judgment 
entered against bankrupt before bankruptcy 
against realty which he had conveyed to his 
wife before bankruptcy, or whether a sheriff's 
sale of her interest would pass any title, in view 
of Bankruptcy Act authorizing trustee to re- 
cover property fraudulently conveyed by bank- 
rupt.—Deposit Nat. Bank v. Hay, Pa., 105 Atl. 
4638. 








5. Personal Liability —A discharge protects 
the bankrupt from further personal liability, 
but does not affect valid and subsisting liens, 
as an attachment, garnishment, or judgment lien 
obtained more than four months before petition 
was filed.—Gray v. Bank of Hartford, Ark., 208 
S. W. 302. 


6. Banks and Banking—Collecting Bank.— 
Bank, collecting checks payable to plaintiff, 
which were indorsed without authority by plain- 
tiffs collecting agent, is liable therefor to plain- 
tiff, if he was guiltless of fraud or negligence, 
irrespective of bank’s good faith in paying pro- 
ceeds to another than plaintiff.—Schaap v. State 
Nat. Bank of Texarkana, Ark., 208 S. W. 309. 


7. Bills and Notes—Accommodation Indorse- 
ment.—That the execution of a note was pro- 
eured by fraud and given for accommodation 
may be set up as defenses against party accom- 
modated.—First National Bank vy. Stroup, Kan., 
177 Pac. 836. 


8. Fraud in Inception.—In suit by holder 
of a negotiable instrument acquired from payee 
before maturity, where the maker shows fraud 
in its inception, the burden is upon holder, un- 
der Code 1915, § 653, tovshow that he acquired 
title in due course.—Gebby vy. Carrillo, N. M., 
177 Pac. 894. 





9. Interest Notes.—If a party purchased a 
note negotiable in form in good faith and with- 
out notice of its payment and before maturity 
directly from the original payee, he acquired 
good title to the principal note, together with 
unpaid interest notes.—Bacon v. Theiss, Mo., 208 
S. W. 254. 





10. Broker—Procuring Buyer.—Broker, hav- 
ing contract to procure buyer “suitable” to own- 
er, was not entitled to commissions for procur- 
ing contract for exchange of land conditioned 
upon ability of each party to give good title, 
where exchange was not perfected because of 
inability of party produced by broker to furnish 
good title—Smith v. Felder, Tex., 208 S. W. 409. 


11. Burglary—Unexplained Possession. — Un- 
explained possession of goods obtained by bur- 
glary is a circumstance proper for the jury to 
consider.—People v. Nichols, Cal., 177 Pac. 861. 

12. Carriers of Passengers—Licensee.—To li- 
censee on its station premises who had gone 
there with a friend who was leaving on a train, 
the railroad owed only the duty to exercise or- 
dinary care for his safety.—Richardson y. At- 
lantic Coast Line R. Co., S. C., 98 S, E. 132. 

13. Relation of Passenger.—A passenger on 
a train, which was delayed on account of wreck 
elsewhere on line, who voluntarily left train and 
its vicinity, ceased to be a passenger until he 
again entered train or came back to premises 
to board train.—Southern Ry. Co. v. Stephens, 
Ga., 98 S. E. 176. 





14. Commerce—Conditional Sale.—Conditional 
sale of machinery by a foreign corporation, 
without complying with St. 1917, § 1770b, and a 
subsequent arrangement with the vendee’s 
widow, who had continued its use, whereby she 
gave new installment notes for a reduced sum 
and a new attachment was added to the ma- 
chine, held enforceable as an interstate trans- 
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action.—Unitype Co. v. Schwittay, Wis., 170 N. 
W. 651. 

15. Federal Employers’ Liability Act.— 
Plaintiff’s testimony that he was an inspector 
of engines, tanks, wheels, etc., and inspected 
engines engaged in both intrastate and inter- 
state commerce, did not show that at time of 
injury defendant was engaged and plaintiff em- 
ployed in interstate commerce within federal 
Employers’ Liability Act (U. S. Comp. St. §§ 
8657-8665).—Mitchell y. Southern Ry. Co., Ga., 
98 S. E. 184. 


16.——Safety Appliance Act.—A railroad com- 
pany, having its lien wholly in Texas and in- 
corporated therein as required by the state law, 
but which, with its connections, constitutes part 
of the interstate system of railroads, is subject 
to the provision of the Safety Appliance Act 
March 2, 1893.—St. Louis Southwestern Ry. Co. 
of Texas v. Smith, U. S.C. C. A, 254 Fed. 581. 





17. Conspiracy—Labor Union.—Agreement by 
employer with labor union to give all his work 
to members of the union is a legal and valid 
agreement, and a strike by members of union 
to enforce their rights under such an agreement 
is legal—Smith v. Bowen, Mass., 121 N. E. 814. 

18. Contracts — Architect.— Where architect 
contracted to furnish plans and specifications 
and estimates of costs of building and one sum 
was to be paid for entire services, the contract 
was entire.—Collins v. Frazier, Ga., 98 S. E. 188. 

19. Equal Fault.—The rule that, where each 
of the parties to a suit in equity is equally at 
fault, they will be left where the court finds 
them, applies only to contracts which have been 
fully performed, but not to contracts remaining 
in whole or in part executory.—Schley v. An- 
drews, N. Y., 121 N. E. 812, 225 N. Y. 110. 

20. Mutuality.—A contract, whereby plain- 
tiff was employed to load and haul as much tim- 
ber as he pleased from a certain tract of land, 
held void for want of mutuality.—Fourche River 
Lumber Co. vy. Ezell, Ark., 208 S. W. 298. 

21. Corporations—Foreign Corporation.—That 
a state does not provide for the granting of a 
charter to domestic corporations of certain char- 
acter is not in the nature of a prohibition 
against foreign corporations created for such 
purpose.—Stump v. Sturm, U. S. C. C. A, 254 
Fed. 535. 

22. Receivership.—A_ receiver, taking pos- 
session of property, holds it by same right and 
title as that of corporation in receivership, sub- 
ject to all liens and equities created by opera- 
tion of law, or by act or contract of corporation, 
which existed against property at time of his 
appointment.—Smith & Furbush Mach, Co. v. 
Huycke, Okla., 177 Pac. 919. 

23. Courts—Jurisdiction—Where street rail- 
way filed a bill in federal district courts attack- 
ing city ordinance fixing maximum fares, state 
court did not then have jurisdiction of a bill 
filed by city. to secure an injunction restraining 
street railway from collecting any fares in ex- 
cess of those specified in ordinance.—Detroit 
United Ry. v. Dingman, Mich., 170 N. W. 641. 

24. Covenants—Breach.—The fact that a 
grantee taking title with covenants of warranty 
knows that there are existing defects of title, 














or incumbrances constituting breaches of such 
covenants, is no defense to a suit on such 
covenants.—Scott v. Tanner, Mo., 208 S. W. 264. 


25. Restrictions.—Where grantor, when she 
received deed, covenanted not to build within 
certain distance of street, and the grantee, with 
knowledge of the covenant in the recorded deed, 
accepted title subject to the covenant, he was 
estopped to deny covenant and could not build 
within the prohibited area.—Hill v. Weil, Ala., 
80 So. 536. 


26. Criminal Law—Discretion.—In a prosecu- 
tion for assault to rape, it was within the dis- 
cretion of the trial court to allow prosecutrix’s 
husband to remain with her in the courtroom 
while all other witnesses were excluded.—State 
v. Huff, La., 80 So. 551. 

27. Damages—Latent Weakness.—That per- 
son injured had a predisposition to disease, or 
a latent weakness, cannot relieve defendant from 
liability for ensuing damages when its negli- 
gence brings dormant disease into activity, or 
aggravates latent weakness.—Hahn v. Delaware, 
L. & W. R. Co., N. J., 105 Atl. 459. 

28. Death—Damages.—Where deceased was 
41 years old, had a wife and six children, aged 
from 2% to 15 years, was in good health, sober 
and industrious, and his earnings had ranged 
from $1,500 to $2,500 per year, a verdict for 
$12,500 for his wrongful death was not exces- 
sive.—El Paso Electric Ry. Co. v. Terrazas, Tex., 
208 S. W. 387. 

29. Deeds—Conveyance of Property.—Nothing 
passes by deed except what is described in it, 
whatever the intention of the parties may have 
been.—Browne vy. Gorman, Tex.. 208 S. W. 385. 

30. Undue Influence.—Influence gained by 
kindness and affection will not be regarded as 
undue, if no imposition or fraud be practiced, 
but “undue influence,” to avoid a deed, must 
be such as to override the grantor’s will—Stump 
v. Sturm, U. S. C. C. A., 254 Fed. 535. 

31. Divoree—Course of Conduct.—Where the 
conduct of a husband consists of a series of 
acts or a course of conduct which entitles the 
wife to a divorce, the fact that she continued 
to live with him until the institution of the 
action does not work a condonation of his con- 
duct.—Quient v. Quient, Wash., 177 Pac. 779. 

32. Reconciliation.—Where a wife seeks a 
judgment of final divorce on ground of previous 
judgment of separation from bed and board and 
that there had been no reconciliation within a 
year, divorce was properly denied upon its being 
shown that the parties had, during the year, 
frequently assumed marital relations.—Satter- 
white v. Satterwhite, La., 80 So. 547. 

33. Easements—Implied.—Where the owner 
of land divides and sells one part, he by im- 
plication includes in his grant all such ease- 
ments in the remaining part as are necessary 
for the reasonable enjoyment of the part which 
he grants, in the form they were at time of 
transfer.—Sprenzel y. Windmueller, Ill., 121 N. 
E. 805. 

34. Equity—Concurrent Obligation.—Where a 
decree granting a right at the same time im- 
poses on the person securing that right a con- 
current obligation, the discharge of such obliga- 
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tion is a condition precedent to the enjoyment 
of the right—Hammerschmidt y. Commissioners 
of Highways of Town of Sangamon, IIL, 121 N. 
E. 793. 


35. Estoppel—Judicial Estoppel.—While the 
law of judicial estoppel is ordinarily applied to 
one who has made an oath to a state of facts 
in a former judicial proceeding which in a later 
proceeding he undertakes to contradict, yet it is 
frequently applied, where no oath is involved, 
to one who undertakes to maintain inconsistent 
positions in a judicial proceeding.—Stearns Coal 
& Lumber Co. v. Jamestown R. Co., Tenn., 208 
S. W. 334. 


36. Knowledge of Trespass.—Knowledge of 
a trespass or wrong perpetrated by one fully 
cognizant of the right invaded, and silence re- 
specting it after notice, do not estop the injured 
party from asserting his right of action for re- 
dress of the injury done.—Carroll-Cross Coal Co. 
v. Abrams Creek Coal & Coke Co., W. Va., 98 
S. E. 148. 





37. Evidence—Opinion.—Opinion evidence of 
non-expert witnesses as to matters of which the 
jury, on the facts in evidence, are as competent 
to judge as the witness, is not as a general 
rule competent to go to jury.—Barna v. Gleason 
Coal & Coke Co., W. Va., 98 S. E. 158. 

38. Exemptions—Crops.—aA crop of tobacco is 
not “income earned by labor,” within Ky. St. § 
1697, relating to exemptions.—People’s Bank of 
Springfield v. Cocanaugher, Ky., 208 S. W. 322. 

39. False Imprisonment—Ratification.—Rati- 
fication of an arrest makes one as responsible 
for damages for false imprisonment as though 
he directs the arrest.—Kettelhut v. Edwards, 
Colo., 177 Pac. 961. 

40. Fraud—Diligence.—Defrauded party must 
be diligent in making inquiry, means of knowl- 
edge being equivalent to knowledge.—Johnston 
v. Spokane & I. E. R. Co., Wash., 177 Pac. 810. 

41. Frauds, Statute of — Memorandum. —If 
note or memorandum of sale of goods shows 
bargain, it is sufficient to satisfy statute of 
frauds, even though all details are not stated, 
so that contract is partly oral and partly writ- 
ten.—Wright vy. Seattle Grocery Co., Wash., 177 
Pac. 818. 

42. Fraudulent Conveyances — Burden of 
Proof.—In an action to set aside a transfer be- 
tween relatives as fraudulent, the burden of 
proof is on the parties to the transfer to estab- 
lish clearly that the transaction was honest.— 
Chalupa v. Preston, Colo., 177 Pac. 965. 

43. Highways—Contracting Debt.—A _ road 
district is a “taxing district” within Laws 1918, 
ce. 209, § 2, providing no interest-bearing debt 
shall be incurred in any county or other taxing 
district unless authorized by majority of electors 
voting in election called for that purpose.— 
Madison County v. Howard, Miss., 80 So. 524: 

44. Homestead—Abandonment.—Where widow 
undertook to convey homestead, she abandoned 
it, and remainderman was entitled to immediate 
possession.—Tobien vy. Gentry, Ky., 208 S. W. 325. 


45. Indemnity—Municipal Corporation.—The 
rule that a judgment creditor may at his option 
proceed to collect from any or all judgment 
debtors applies to municipal corporations, and 





~hare a defendant township is compelled to pay 
in full, it has an adequate remedy against a 
defendant city for its proportion.—Hall v. Dick- 
inson, Mich., 170 N. W. 646. 


46. Injunction—Picketing by Strikers.—Pick- 
eting by strikers in its very nature tends to 
and does accomplish its object by the illegit- 
imate means of physical intimidation and fear, 
and will be enjoined.—Rosenberg v. Retail 
Clerks’ Ass’n, Local 428, Cal., 177 Pac. 864. 


47. Mandatory Injunction.—A mandatory 
injunction to obtain possession of land should 
not be issued without notice to defendant in 
possession under bona fide claim of right, who 
is financially able to pay any damages assessed 
against him.—Miles vy. Fink, Miss., 80 So. 532. 


48. Insurance—Equitable Lien.—Where con- 
tract of sale required buyer to keep property 
insured for seller’s benefit, and buyer’s receiver 
took out a policy in his own name, without 
assigning it or making it payable to seller, the 
contract created an equitable lien in seller upon 
proceeds of policy in reecivers’ hands, after loss 
for purchase price unpaid at time of loss.— 
Smith & Furbush Mach. Co. v. Huycke, Okla., 
177 Pac. 919. 


49. Fraternal Society.—Where a foreign 
fraternal beneficiary society fails to show that 
it has complied with its own laws as to the 
right to do business in this state, it is not en- 
titled to admission.—In re A. O. U. W. of Iowa, 
Neb., 170 N. W. 617. 


50. Misrepresentation.—A misrepresentation 
in an application for life insurance is material, 
when knowledge of the truth by the insurer 
might reasonably have caused it to refuse to 
issue the policy.—Aetna Life Ins, Co. v. King, 
Tex., 208 S. W. 348 


51. Waiver.—Where an insurance company 
insures property without inquiring into the pre- 
cise state of title, it waives the ownership clause 
in the policy.—Farmers’ State Bank of Parker 
v. Tri-State Mut. Grain Dealers’ Fire Ins. Co, of 
Luverne, Minn., S. D., 170 N. W. 638. 


52. Interest—Mistake.—Interest on money 
paid and received by mistake will be allowed 
only from discovery of mistake and demand.— 
Bunkers v. Guernsey, S. D., 170 N. W. 632. 


53. Judgment—Res Judicata—A judgment, 
sustaining a demurrer to a petition, going to 
the merits of case, is a final judgment, and con- 
stitutes a complete defense as a plea of res 
adjudicata.—Davis v. Bolon, Okla., 177 Pac. 902. 


54. Landlord and Tenant—Paymoent of Rent.— 
A landlord’s mere agreement to extend the time 
of payment of rent would not operate as an 
estoppel or waiver of his right to attach the 
property of a tenant, who was removing his 
entire property and family from the rented land. 
in view of Rev. St. 1909, § 7896.—Williamson v. 
Adkins, Mo., 208 S. W. 270. 


55. Master and Servant—Accident.—In pro- 
ceedings for compensation for the death of a 
car inspector, who, while going to his home for 
his dinner, fell from a trestle about half a mile 
from the place where he stopped work, but 
within defendant’s railroad yards, held, that 
finding that accident arose “out of and:in the 
course of his employment” was unwarranted,— 
McInerney v. Buffalo & S. R. Corporation, N. Y., 
121 N. E. 806, 225 N. Y. 130. 

56. Assumption of Risk.—A servant, work- 
ing behind loaded cars as they were drawn up 
an incline and watching them pursuant to mas- 
ter’s orders, and who was then in a place of 
danger if cable should break, did not necessarily 
assume risk as matter of law.—Abelstad v. John- 
son, N. D., 170 N. W. 619. 

57. Direction of Master.—Where an em- 
ployer reserves right to direct performance of 
work or undertakes to provide any of the in- 
strumentalities used therein, he owes to the em- 
ployes of contractor the duty of ordinary care 
in directing such matters.—Slick Oil Co. v. Cof- 
fey, Okla., 177 Pac. 915. 
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58. Employment.—Contract of employment 
of a manager giving him exclusive right to de- 
termine what shall be done cannot be changed 
without his consent.—Estes y. Jones, Miss., 80 
So. 526. 


59.——-Obvious Danger.—If danger was so pat- 
ent and obvious that it must necessarily have 
been as easily known to the servant as to mas- 
ter, the master will not be liable for failure to 
give warning.—Harris v. Union Cotton Mills, 
Ga., 98 S. EB. 192. 


60. Respondeat Superior—A bank’s clerk, 
who negligently reported a customer’s balance, 
so that the customer drew out more than he 
was entitled to, was liable to the bank for 
damages to it through his negligence, regard- 
less of any liability of the customer.—Commer- 
cial State Bank v. Van Hutton, Tex., 208 S. W. 
363 


61. Warning by Master.—The master is 
held to a stricter account to a servant of tender 
years than to an adult, since the master is re- 
quired to warn such servant of dangers.—New- 
som v. F. W. Poe Mfg. Co., S. C., 98 S. E. 142. 


62. Mines and Minerals—Implied Authority.— 
The general manager of a corporation operating 
coal mines on leased territory has no implied 
authority to give, sell, trade or release to an- 
other such corporation any part of the lease- 
hold estate.—Carroll-Cross Coal Co. v. Abrams 
Creek Coal & Coke Co., W. Va., 98 S. E. 148. 


63. Monopolies — Public Policy. — Contract 
whereby partner engaged in plumbing and wind- 
mill business, retiring from firm in favor of 
another, agreed not to engage in business in 
town in competition with his old and the new 
partner, held not void at common law as against 
public policy, nor as establishing trust, monopo- 
ly, or conspiracy in restraint of trade.—Schlag 
v. Johnson, Tex., 208 S. W. 369. 


64. Municipal Corporations—Pedestrian.—Pe- 
destrian had a right to assume that street and 
sidewalk over which she passed was in safe 
condition for travel.—Willis v. Parker, N. Y., 
121 N. E. 810, 225 N. Y. 159. 

65. Negligence — Concurring Cause. — Where 
two concurring causes produce an injury which 
would not have resulted in the absence of either, 
the party responsible for either cause is liable 
for the consequent injury.—Bona y. S. R. Thomas 
Auto Co., Ark., 208 S. W. 306. ; 

66. Definition.—Negligence is the failure to 
observe for the protection of another that de- 
gree of care which the circumstances demand.— 
Kavafian v. Seattle Baseball Club Ass’n, Wash., 
177 Pac. 776. 

67. Inference of.—Where the evidence and 
the inferences to be deduced therefrom are such 
that reasonable men may arrive at different 
conclusions, the question of contributory negli- 
gence, like that of defendant’s negligence, is for 
the jury.—Brandt vy. Northern Pac. Ry. Co., 
Wash., 177 Pac. 806. 

68. Novation New Contract. — Extinguish- 
ment of an old contract to pay for a piano in 
advertising was a sufficient. consideration for a 
new contract whereby the balance was to be 
paid in money.—De Arcy vy. South Texas Music 
Co., Tex., 208 S. W. 381. 

69. Parent and Child—Hazardous Employ- 
ment.—A father, hiring his minor son to do cer- 
tain work, where employer without his consent 
puts son in a more hazardous employment where 
he is injured, has a cause of action in his own 
behalf for resulting diminution in son's earning 
capacity between injury and date of his major- 
ity.—Harris v. Union Cotton Mills, Ga., 98 S. E. 
192. 

70. Prineipal and Agent—Cancellation.—Au- 
thority of an agent to make a contract does not 
imply authority to cancel] it.—Flowers v. Bush 
& Witherspoon Co., U. 8. C. C. A., 254 Fed. 519. 

71. Disclosure of Principal.—An agent who 
contracts without disclosing he was acting as 
agent is personally liable-——Estes v. Jones, Miss., 
80 So. 

72. Estoppel.—To make estoppel of prin- 
cipal from setting up his agent’s lack of au- 





























thority available to the other party, it must 
be pleaded by such other party in his action 
against the principal—Farmers’ Union Co-Op. 
Clearance House of Rusk vy. Guinn, Tex., 208 S. 
W. 362. 

73. Implied Authority.—An agent employed 
to sell goods and collect the price is not there- 
by empowered to indorse checks received from 
such collections and made payable to principal’s 
order, and a jury may not infer, either express 
or implied, authority to indorse from fact of em- 
ployment.—Doeren v. Krammer, Minn., 170 N. 
W. 609. 

74. Process—Abuse of.—Malicious abuse of 
legal process is where a plaintiff in a civil pro- 
ceeding willfully misapplies process of court to 
obtain an object which such a process is not 
intended by law to effect.—McElreath vy. Gross, 
Ga., 98 S. E. 190. 

75. Railroads—Contributory Negligence.—In 
determining whether one injured at a crossing 
by a railroad locomotive was guilty of con- 
tributory negligence, the victim of the accident 
is entitled to have his conduct judged by the con- 
ditions, brought about by defendant’s negligence, 
o they qeseres ay * his then situation.— 

nes v. icago, . & &. P. Ry. Co., W * 
177 Pac. 795. " — 

76. Sales—Delivery.—Where buyer and seller 
of goods were engaged in business in same city, 
there is a presumption that the contract, which 
was silent as to the place of delivery, fixed that 
city as such place.—Wright v. Seattle Grocery 
Co., Wash., 177 Pac. 818. 

77. Executory Contract.—A sale is execu- 
tory until there has been a delivery and accept- 
ance of the goods in accordance with the con- 
tract and with intent to pass title-—Bowen v. 
Zaccanti, Mo., 208 S. W. 277. 

_ 78. Trespass—Defined.—Trespass is an _ in- 
jury to the person, property, or rights of an- 
other which is the immediate result of some 
wrongful act committed with force, either actual 
or implied.—Reed v. Guessford, Del., 105 Atl. 428. 

79. Trial—Remarks of Counsel.—Although 
remarks of counsel may have been stronger than 
the evidence warranted, there was no reversible 
error where the court cautioned the jury not to 
consider the remarks.—E] Paso Electric Ry. Co. 
v. Terrazas, Tex., 208 S. W. 387. 


80. Vendor and Purchaser — Recording. — 
Where the predecessors of the title of defend- 
ants, who claimed under disclaimers to the min- 
erals in land, directed that such disclaimers be 
recorded in the release docket, such recordation 
is binding on them.—Woodall vy. Clark, U. S. Cc. 
C. A., 254 Fed. 526. 

81. Waters and Water Courses—Prescriptive 
Right.—Where plaintiff had a prescriptive right 
to 10 inches of water in stream, the right having 
been used to some extent at all seasons, and at 
times other than the irrigation season, plaintiff 
is entitled to receive such flow, except as she 
may have lost her rights by laches.—Mason v. 
Yearwood, Wash., 177 Pac. 777 

82. Rights Appurtenant.— Where certain 
flowage rights appurtenant to plaintiff’s lands 
were vested in plaintiff's grantor, but not con- 
veyed with the fee to plaintiff nor with defend- 
ant’s dam and factory sites, and according to 
the record remained in grantor, neither plaintiff 
nor defendant is possessed of the flowage appur- 
tenant to plantiff’s land by grant.—Murphy v. 
Big Rapids Water Power Co., Mich., 170 N. W. 
644. 

83. Wills—Insane Delusion.—An “insane de- 
lusion”’ is a belief which has no basis in reason, 
and which cannot be dispelled oy argument.—In 
re Hansen’s Will, Utah, 177 Pac. 982. 

84. Proponents.—The general practice in 
will contests is to allow proponents to make 
formal proof of execution, after which contest- 
ant introduces his proof to overturn it, and pro- 
ponents may then be permitted to produce evi- 
dence in rebuttal—Lareau y. Lareau, Mo., 208 
S. W. 241. 


85. Testamentary Capacity.—Eccentricities, 
peculiarities, oddities, or the like, of themselves, 
do not amount to testamentary incapacity,— 
Wood v. Hankey, Md., 105 Atl. 430. 
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